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Legal Article: Spendthrift Clauses and Kansas Divorces....

oes a spendthrift clause protect trust assets from
D property division or claims for maintenance or child

support? Is a divorcée treated like any other credi-
tor? Does public policy demand that the family be assured
adequate resources despite a settlor’s ability to restrict the dis-
position of his or her own property?! What is the effect of the
Kansas legislature omitting the sections of the Uniform Trust
Code (UT'C) regarding this from the Kansas Uniform Trust
Code (Kansas UTC)? This article will provide background
and analysis of these issues.

This article addresses only Kansas law. Consequently, there
is no discussion of offshore trusts’ or domestic asset protec-
tion trusts in those states that protect trust sertlors from credi-
tor claims.? Also beyond the scope of this arricle are the ex-
empt status of qualified retirement plans and the procedure
for dividing them by Qualified Domestic Relations Orders
(QDROs), tederal Social Security benefits, and military retire-

ment pay.

I. Background

A. K.S.A. 58a-502

The Kansas UTC recognizes the validity of a spendthrift
provision in a trust.* Stating that a beneficiary’s interest is held
subject to a “spendthrift trust” or using words of similar im-
port “is sufhcient to restrain both voluntary and involuntary
transfer of the beneficiary’s interest.” A spendthrift provision
thus not only prevents a trust beneficiary from withdrawing
or transferring an interest in the trust burt also precludes a
creditor or assignee of the beneficiary from reaching trust
property or distributions prior to receipt by the beneficiary.®
Additionally, a creditor cannot compel a distribution thar is
subject to the trustee’s discretion.” That is so “whether or not a
trust contains a spendthrift provision.” That means that with
discretionary trusts, the nature of the beneficiary’s interest is
considered more determinative than the settlor’s intent to re-
strain alienation. With a spendthrift trust, the beneficiary may
have an absolute right to distributions of income, principal,
or both, whereas the beneficiary of a discretionary trust does
not have a right to distribution until the trustee exercises dis-
cretion.” Consequently, courts are more likely to allow claims
for spousal maintenance and child support against spendthrift

trusts than against discretionary trusts."

B. In re Warts

A divorced spouse seeking alimony (now called “mainte-
nance”)" could not reach the corpus of a discretionary tes-
tamentary trust according to the Kansas Supreme Court in
In re Warts.'? The Court distinguished a discretionary trust
from a spendthrift trust.” In Wars, the beneficiary could
not compel distributions from the trust, which were subject
to the trustee’s determination that the beneficiary had “suf-
ficient business judgment” to handle them." That the Wazss
decision involved the trust’s principal (corpus)'® should not
preclude its application to a divorcée’s claim against discre-
tionary income payments from a trust, as the Kansas Supreme
Court quoted a Restatement provision that recognized thart a
transferee or creditor of the benehciary could not overcome
the trustee’s discretion and compel distributions of income or
principal.’ Consequently, no creditor, including a divorced
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spouse, should be able to compel a distribution of principal or

income from a discretionary trust in Kansas.

C. Restatement (Third) of Trusts
The Restatement (Third) of Trusts firmly takes the position

that a benehciarys children, spouse, or former spouse can
reach his or her beneficial interest in a spendthrift trust o
satisty an enforceable claim against the beneficiary for support
and maintenance."” That is based upon a public policy of not
permitting the beneficiary to enjoy benefits while neglecting
the support of a dependent.'®

The UTC takes the same position as the Restatement.'
Both reflect the majority rule.”” Twenty-four states have ad-
opted the UTC.2! However, most states have modified the
sections that relate to spousal attachment (Sections 503 and

504) to conform to their own common law.*

D. The Law Outside Kansas

The United States Supreme Court has noted “the basic prin-
ciple that a beneficiary’s interest in a spendthrift trust ... can
be reached in the context of divorce and separation.”? Con-
siderable case law from many states supports an exception al-
lowing a child or dependent spouse to reach the accrued trust
income and trust income to accrue in the future.?* A few of
those courts have reached that decision only if the creator of
the trust intended that the dependents be supported out of
trust income.?® On the other hand, there are some states that
have refused to allow a spouse to reach the trust assets when
there is a spendthrift clause.? The Illinois Supreme Court and
the Alabama Court of Appeals have created a hybrid rule, in
which the spendthrift interest can be reached for child sup-

port but not alimony.?

E. Kansas Uniform Trust Code

When the Kansas legislature adopted the Kansas UTC, it
omitted Sectons 503 and 504 of the uniform act. Sections
503 and 504 address the effect of spendthrift provisions and
discretionary trusts on claims for child support and spou-
sal maintenance. Section 503(b) of the UTC states that, A
spendthrift provision is unenforceable against ... a benefi-
ciary’s child, spouse, or former spouse who has a judgment
or cowrt order against the beneficiary for support or mainte-
nance.”” Such claimant “may obtain from a court an order
attaching present or future distributions to or for the benefit
of the beneficiary."® The comment to that section notes that
distributions subject to attachment include distributions re-
quired by the express terms of the trust, such as mandartory
payments of income, and distributions that the trustee has
otherwise decided to make, such as through the exercise of
discretion.?® However, Section 503(b) does not purport to au-
thorize a spouse or child claimant to compel a distribution
from the trust. Furthermore, Section 503(b) is limited to a
court order for support or maintenance and thus does not
apply to the division of property in a beneficiary’s divorce.?!

Section 504 of the UTC creates an exception to the general
rule that creditors may not reach a beneficiary’s interest in a
discretionary trust, but only for a creditor who is a spouse,
former spouse, or child of the beneficiary with a judgment or
court order for support or maintenance and the trustee has

either not complied with a standard for distribution or has
abused the trustee’s discretion.”” Thar section applies regard-
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less of whether the trust contains express provisions to guide
the trustee in exercising its discretion.”® However, the UTC
provides little help on what a spouse or child claimant would
have to show to establish an abuse of discretion or failure to
comply with a standard for distribution, an especially difficult
task when the trust provides no standards for distributions.*
If the claimant can establish the trustee’s abuse or failure, the
comment to Section 504 notes that the court must direcrt the
trustee to pay the claimant an equitable amount under the
circumstances but not in excess of the amount the trustee was
otherwise required to distribute to the benehciary, keeping
in mind that the family court has already considered the re-
spective needs and assets of the family in setting the support
award.®

The impact of the Kansas legislature’s omission from the
Kansas UTC of UTC Sections 503 and 504 on a divorced
spouses ability to attach a beneficiarys interest in a spend-
thrift trust is not entirely clear. The Kansas Judicial Council
supported adoption of UTC Sections 503 and 504, bur the
Kansas Bar Association objected.®®

Before the enactment of the Kansas UTC, the Kansas Su-
preme Court, in State ex rel Secretary of SRS v Jackson,¥ fol-
lowed the Second Restatement of Trusts’ spendthrift excep-
tion for “the United States or a state to satisfy a claim apainst
the beneficiary,” which is also a part of UTC Section 503.%
The fackson Court quoted all of the Restatement’s exceprions
to spendthrift provisions,” which may indicate thart it would
have approved the other exceptions, including the spousal ex-
ception, had those martters been before it. In addition, the
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Kansas Judicial Council has suggested that the Jackson Court
approved all of the exceptions® (including the spousal excep-
tion, although it was not actually before the Court).

The Kansas Judicial Council concluded that UTC Section
504(c) would modify existing Kansas law on discretionary
trusts as set forth in Wares . McKay.*' Instead of adopting
UTC Section 504, the Kansas legislature left it out, but added

a provision to Section 502 providing:

Whether or not a trust contains a spendthrift provision,
a creditor of a beneficiary may not compel a distribu-
tion that is subject to the trustee’s discretion even if:
(1) the discretion is expressed in the form of a stan-

dard for distribution; or (2) the trustee has abused the

discretion.®

In Warts, the Kansas Supreme Court had noted an existng
conflict of authority on whether a former spouse could reach
the interest of a benehciary of a spendthrift trust to satisfy
a judgment for alimony.® However, because the Wiarts court
concluded that the trust before it was discretionary, it did
not reach the spendthrift question.* The Wares opinion ap-
provingly cited the Restatement*’ as to discretionary trusts,
however.

Did the Kansas legislature’s intentional omission of UTC
Sections 503 and 504 signify a rejection of the Restatement
principles set forth therein?* Does that mean that a spousal
creditor cannot attach trust distributions even after the ben-
eficiary receives them? It clearly would have been allowed if
Section 503 had been adopted, but its omission may suggest
that it is not the legislature’s intent.

II. Trust Parties

A. Settlor

Under Kansas law, a spendthrift provision does not protect
the property of a revocable trust from claims of the setdor’s
creditors.”’” Kansas law also provides that with respect to an
irrevocable trust, a creditor can reach the maximum amount
that can be distributed to or for the settlor’s benefit.*® The
Kansas Statute of Frauds also provides that "All gifts and con-
veyances of goods and chattels, made in trust to the use of the
person or persons making the same, shall to the full extent of
both the corpus and income made in trust to such use, be void
and of no effect, regardless of motive, as to all past, present or
future creditors ...”** Based upon the “full extent” and “void
and of no effect” language, that long-standing statutory provi-

slon appears to provide more complete relief to a creditor as to

a self-settled irrevocable trust than that of the Kansas UTC. ¥

B. Beneficiary with Power of Withdrawal

The Kansas UTC treats a beneficiary with a power of with-
drawal the same as the settlor of a revocable trust to the extent
of the property subject to the power.”!

C. Trustee

A trustee getting divorced does not have trust property ex-
posed to spousal claims under the Kansas UTC.3 Unless the
trustee is also the settlor or a beneficiary, all he or she has is
legal title without a beneficial interest.?
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D. Distributee

In dicta, the Kansas Supreme Court (in a prior appeal of
Witres) stated that, “It may be conceded thart if the trust cre-
ated is a spendthrift trust many cases may be found holding
that the income may be subjected to claims for maintenance
of the wife or child, and some that it may be subjected to the
satistaction of alimony.”™ In the absence of any subsequent
case law on the issue, that sugpests that the Court may fol-
low the Restatement and recognize an exception for spousal
maintenance and child support claims art least as to income to
be distributed to a trust beneficiary.

Mandatory trust distributions are available to pay spousal
claims (as well as other creditors and assignees) regardless of
any spendthrift provision.” That includes overdue mandatory

distributions that are not made within a reasonable time.*®

III. Remedies

How does a divorcée enforce rights against trust distribu-
tions? Presumably the divorce court can compel the other par-
ty to exercise his or her rights as settlor or beneficiary and ex-
ercise its contempt powers for failure to do s0.’” Thus, spouses
and children can collect overdue maintenance and support
by attachment, garnishment, and execution, the same as any
other judgment creditor”® In addition, they may pursue all
available remedies against a trustee who violates a duty owed
to a beneficiary.®

As to the trustee, while it has been recognized in some states
that a court having the power to apply income of a spendthrift
or support trust to satisfy an obligation for maintenance or
support also must have the power to order the trustee to make
payments,” it is not the case in Kansas. In successive appellate
decisions in the Wams case, the Kansas Supreme Court first
held that a court, in an action for alimony withourt a divorce,
cannot order the trustee to dispose of the corpus of a trust un-
less the trustee is a party to the action.®! Four years later, the
Court noted that a Kansas court has no statutory authority to
join a rrustee as a defendant in a divorce case.®

Subsequently, however, the Kansas Supreme Court dis-
avowed Watss. In Cadwell v Cadwell™ the Court allowed a
third party who claimed ownership of property to intervene
in a divorce action when the wife claimed thart the divorcing
couple owned the same property. The Supreme Court indi-
cated that Warts had not addressed this issue and was “not in-
tended to be, and is not, a binding adjudication of a plaintiff's
right to join a third party as a defendant or of a third party’s
right to intervene in a divorce action for the sole purpose of
obtaining a determination of property rights.”** Although the
Supreme Court has generally indicated that a "husband and
wife are the only proper parties to an action for divorce,” it

has also stated:

[T]he right of a wife to name as defendants third par-
ties to whom the husband has conveyed his property in
fraud of her rights, or third parties having, or claiming
to have an interest in property involved in a divorce ac-
tion, is universally accepted as the prevailing rule on the
ground that the court, in the exercise of its duty to de-
termine a reasonable amount of alimony to be awarded
the plaintiff, must determine whether the property is
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in fact owned by the husband or by the third parties
defendant.*®

Another question is whether the court can and should con-
sider the value of trust funds in dividing property in a di-
vorce.”” That would seem to be appropriate only to the extent

that the beneficiary had a clear right to receive it.%®

IV. Summary

An obligation to pay maintenance or support differs from
ordinary debts.® It is subject to modification for changed
circumstances.” [t ceases to be effective upon the death of
either party.” It can be enforced by contempt proceedings.™
Maintenance and support obligations cannot be attached or
garnished by judgment creditors,” nor are they dischargeable
in bankruptcy.”™

Though statutory and case law continues to evolve in Kan-
sas and elsewhere, the paramount public policy in a divorce
setting seems to dictate that one party not starve while anoth-
er lives in comfort. On the other hand, if the trust beneficiary
cannot control distributions from the trust, then his or her
children and former spouse should not be able to do so either.

In addition, shouldn't the interests of other trust beneficia-
ries also be considered! Why should the current benehciary's
family benefit to the detriment of subsequent vested or con-
tingent trust beneficiaries? Thar is certainly a reason to limit
assipnment in a divorce context to distributions actually made
or required.
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Must a settor specify in the trust that a beneficiary’s ex-
spouse is not to receive the beneficiary’s share?” Isn’t that an
intent we all presume?

When the Kansas Supreme Court first approved the doc-
trine of “spendthrift trusts” in 1915 it stated that, "It deprives
the creditor of no security to which he has the right to look,
and it recognizes the right which the owner of property has to
dispose of it, either by an absolute gift or by a condirional one

”?E Creation of exceptions to s p-endrhnft clauses undermines

the ability of a settlor to have his or her intent fulhilled.”” Kan-

sas courts have consistently recognized thart the intent of a
testator or settlor is paramount. This was most specifically ad-
dressed in the spendthrift trust context in In re Estate of Sow-
ers.” Courts and legislatures should thus be reluctant to use
public policy to subvert personal decisions as to one’s private

property.”™

So whar is a draftsperson to do? The best approach is to
draft trust distributions as discretionary and to provide to the
trustee specific guidance regarding such discretionary distri-
butions.* Including co-beneficiaries or successor beneficiaries
who may be affected would seem to be helpful.

An attorney engaged in estate planning or family law will
need to consider these issues in the context of each clients
situation. It will not be easy, but our work rarely is. m
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43, Warts v MeKay, 160 Kan. 377, 384, 162 P2d 82, 87 (1946).

44, Id.

45. Jd. The Kansas Supreme Court reiterated its Wass citation (with
approval) of the Restatement in the later case of Stare ex rell Secrerary of
SRS v Jackson, 249 Kan. 635, 640, 822 P24 1033, 1037 (1991).

46. See English, supra note 4, at 334; Timothy ]. Vitllo, Uniform Truse
Code Section 503: Applying Hamilton Orders to Spendtbrift Interests, Reav
Prop., Tr & Est. L], 169, 190 (Spring 2008).

The Kansas case law addressing variances from uniform acts does not
provide gnidance where entire sections are deleted due to some inconsis-
tency with prior case law. See Jn re KM H., 285 Kan. 53, 72, 169 B3d
1025, 1038 (2007);: Landon v. Arez, 6 Kan. App. 2d 617, 620-21, 631
P2d 1237, 1239-40 (1981); Dunn v Hindman, 18 Kan. App. 2d 537,
540; 855 P2d 944, 997-98 (1993),

47. KLS.A. 58a-505(a)(1). This is consistent with the well-established
rule thar a serclor cannor create a spendthrift trust for his or her own ben-
efic. 24 Avustin W ScorT & Wittiam F Frarcuer, Scorr on Trusts §
156.2 (4th ed. 1987); Restarement ([HmED) oF Trusts § S8(2) (2003).

The Johnson County Family Law Guidelines § 4.20(A) (2001 Rev.)
treats assets of a settlor in a revocable or amendable trust as though “not
in trust.”

48, K.5.A. 58a-505(a)(2). If there is more than one settlor, the amount
that a creditor may reach cannot exceed the debror/settlor's interest in
the portion of the trust arcributable to thar settlor’s contribution. K.5.A.
2010 Supp. 58a-103(14),

49, KLS.A. 33-101. Ser also Herd 0. Chambers, 158 Kan. 614, 622-2§,
149 P2d 583, 588-594 (1944); n re Eare of Sewers, 1 Kan. App. 2d
675,681,574 P2d 224, 229 (1977). See alse K.5.A. 33-102, under which
transters made “with intent to hinder, delay or defraud creditors of their
just and lawhuil debts” are “deemed utterly void and of no etfect.”

50, The initial clause of FL.5.A. 583-505(a) recognizes the applicability
of K.5.A. 33-101, 33-102 and the Kansas Fraudulent Transfer Act found
ar KLS.A. 33-201.

51 K.SA 582-505(b)(1). See KSA. 58a2-505(b)(2) if the power
lapses.

EI11:‘:":1. K.5.A. 58a-507. Also, K.5.A. 2010 Supp. 58a-105(b)(5) prevents
trust terms from overriding the creditor protections in Article 5 of the
Kansas UTTC.

53. See Kenneth W. Kingman, A Beneficiary Serving as Trustee May
Affect Asser Protecrion, Estare Pravvwe, April 2011, 22, 22-26, which
discusses the Uniform Trust Code and Restatement (Third) of Trusts and
suggests that in states, like Kansas, that did not adopt UTC section 504,
the trustee should have a co-trustee, co-benehciaries, and ascerrainable
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standards for distribution, and might even re-
slgn as trustee, for creditor protection purposes.
See also K5 A, 59-1703; Kiine v. Orebaugh, 214
Kan. 207, 519 P2d 691 (1974). Property in
which the trustee holds legal title as trustee is
also not part of a trustee’s bankruprey estate. 11
U.5.C. § 541(d).

4. Wares v Wams, 158 Kan. 59, 67, 145 P
128, 134 (1944).

55. K.S.A. 2010 Bupp 58a-506(b). Con-
versely stated, the rights of one spouse to collect
from a trust for the ocher spouse should not be
ereater than the rights of the benehciary to re-

ceive distributions.
FLS5A. 2010 Supp. 58a-501 gives author-

ity to artach present or future distriburions if

a beneficiary’s interest is not subject to a spend-
thrift provision. Thar is consistent with the ef-
fecr of a garnishment of an estate executor or
administracor. LS. AL 60-732(c)i2). See albo
Wilcox 1 Gennry, 18 Kan. App. 2d 356, 363,
853 P2d 74, 79 (19931,

56. K.5.A. 2010 Supp. 58a-506. The UTC
does not define whart is a “reasonable time” to
make a distriburion. Absent a spendthrift pro-
vision, payments made by a trustee to a ben-
eficiary are subject to creditor claims. E.5.A.
2010 Supp. 58a-501. See also Wilcox, 254 Kan.
at 413-16, 867 P2d at 283-285.

57. K.5.A. 20-1204a; Dezier v. Dozier, 252
Kan. 1035, 1038, 850 P2d 789, 792 (1993)

part, revd in

(*[C]ourt-ordered alimony can be enforced by
an attachment for contempt”); Crompacker
w Criompacker, 239 Kan. 183, 185, 718 P2d
295, 297 (1986) ("Courr orders for child sup-
port are enforceable by proceedings in indirect
contempt.”); Necholas v Nicholas, 31 Kan. App.
2d 457, 463, 66 P2d 929, 936 (2003), e‘!_'.'_’,'n“ff n
vt, 277 Kan. 171 (2004) ("(Gen-
erally, if an individual fails to do something or-
dered by the co urt, that individual may be held
in civil contempt.”). See afse Hoppe v Hoppe,
181 Kan. 428, 433, 312 P2d 215, 220 (1957);
Kemamerle v Kemimierle, 171 Kan. 312, 232 P24
215, 220 (1951); Jobmson v Jobmson, 148 Kan.
682, 84 P2d 888 (1938); Barton v Barton, 99
Kan. 727, 163 P 179 (1917).

Kansas did not adopt UTC Secrion 503(c],
which authorizes an exception creditor to ob-
tain a court order attaching present or furture
distributions to or for the beneht of a beneheia-
ry. Such orders have been referred to as “Ham-
ilton orders,” named for the ruling in Haailton
it Dhwge, 241 N.Y. 401, 150 N.E. 496 (1926).
In Hamidon, a judgment creditor obtained
a court order for a lien on any part of the in-
come distribution allotted to the debtor. The
lien provided by a Hamilran order does not ar-
tach until a trustee uses irs discretion to make a
distriburion. See Vitollo, suprz note 46, ar 178-
179. “[T]he practical significance of a Hamilton
order is that while the creditor may not be able
to satisfy a claim by reaching a beneficiary’s in-
terest in a discretionary trust, the credicor will
be able to prevent a beneficiary from receiving
any benehit from the trust until the creditor's
judgment is satishied.” /4. at 178,

S8. Haynes v Hapnes, 168 Kan. 219, 224,
212 P. 2d 312, 316 (1949); Cheever v. Kelly,
96 Kan. 269, 269 150 P 529, 529-30 (1915).
The maximum amount subject to wage gar-
nishment is higher, however. 15 UL5.C. § 1673;
K.5.A. 60-2310(e). Each unpaid installment of
support becomes a final judgment that creates
a lien on the debtors real estate. Riney v Riney,
205 Kan. 671, 674, 473 P. 2d 77, 80 (1970);
Brieger v. Brieger, 197 Kan. 756, 760, 421 F2d
1, 4 (1966).

59. See KL5.AL 58a-1001.

G0, See Cross, supra note 24, § 8[a).

61. Warms o Waes, 151 Kan. 125,
P2d 125, 128 (1940).

62, The Supreme Court indicated thar a wife
seeking support for herselt and her child should
first ask the trustee to pay her a portion of the
trust income, and if the trustee refuses, should
petition the court to order payments in the trust
administration proceedings. Wires ¢ Wamrs, 158
Kan. 59, 64, 145 P2d 128, 133 (1944).

63. 162 Kan. 552, 178 P2d 266 (1947).

G4, [d. at 557, 270.

65. Breidenthal v, Breidenthal, 182 Kan. 23,
28, 318 P2d 981, 985 (1957). The Breiden-
thal Court did acknowledge a prior holding in
Wohlfore v. Wohlfort, 123 E..a.n 142,254 P 334
(1927) char third parties “are properly made
parties defendant where their presence is neces-
sary for the determination of whar property is
owned by the husband.” Breidenthal, 18 Kan. at
29, 318 P2d ar 985. (The Wahiferr case was for

128, 98
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alimony only, and not divorce, so is consistent
with the first Wi case.)

66, Breidenthal, 182 Kan. ar 28, 318 P2d
at 985. See alse Edwards v Edwards, 182 Kan.
737,747, 324 P2d 150, 159 (1958). There may
be issues as to jurisdiction over a non-Kansas
trustee. See Hanson v, Denkla, 357 US. 235,
254-55, 78 §. Cc 1228, 1240-41, 2 L. Ed.
1283, 1298-99 (1958). The trust may also be
subject to the law of another state. See, ey,
Trowwbridge v. Trowbridge, 16 Wis. 2d 176, 186-
87, 114 N.W.2d 129, 133-36 (1962).

67. Property division adjusts accumulared
property and accrued rights, bur maintenance
deals prospectively with future support. Beck
Beck, 208 Kan. 148, 149, 490 P2d 628, 629
(1971). MNeither maintenance nor property di-
vision can be fixed withour giving consideration
to the other. Abnguist v Abngrise, 214 Kan.
788, 793, 522 P2d 383, 387 (1974).

The Johnson County Family Law Guidelines
§4.20 (B) (Rev. 2001) indicates that, for prop-
erty division purposes, the court should ignore
the assets in a revocable trust established by a
living person who is not one of the divorcing
parties. E.mp]e B therein indicates that if the
settlor of such a trust has died and the trust has
become irrevocable, whether to indude the val-
ue of the beneficiary’s interest should be evalu-
ated on a case-by-case basis. Factors to consider
include “what interest the benehciary has, the
valuation of the interest, under what conditions
the beneficiary gers income andfor principal,
[and] whether the distriburions are mandatory
or discretionary with the Trustee.” The -.-:-:-mmpl-e
indicates that the court should consider manda-
tory income distriburions in establishing main-
tenance and support bur should ignore even a
mandatory pnn-:'lpal distribution scheduled for
10 years hence for property division purposes.
No citation is made to legal authority for that
position, nor is any reference made to whether
the trust in the e:-:ample contains a spendthrift
provision.

To the extent that the value of trust assets are
to be included for property division purposes,
one commentator has suggested thar they be
valued similarly to prospective pension plan
payments. Marc A, Chorney, [uterass in Trusts
as Properey in Dissoluzion of ’ri":rrmigf' Tdentifrca-
tion and Valuation, 40 Rear Pror., Pros. B Te
J. 17, 20 (Spring 2005). (Interestingly, K.5.A.
23-2802 specifically addresses the valuarion of
retirement plans for property division purposes,
but says nothing abour trusts. 2011 Kan. Sess.
Laws 97-98 (1o be codified at LS. AL 23-2802)).
Chorney references the myriad of trust designs,
provisions and :Lmbu;;u.mes that will confront
courts that value trust interests, Chorney ar 22.
He addresses discounts for delayed receipr or
the possibility of forfeiture. fd. ar 25. He also
discusses potenrial discovery as to extrinsic mat-
ters. fel at 26-27. Chorney discusses [RS meth-
odology for valuation of furure interests versus
consideration of facts and circumstances, such
as the health of the benehciaries and specific as-
sets in the trust. fd ar 30-33.

Chorney references MeCain v MeCain, 219
Kan. 780, 549 P2d 896 (1976) as evidence of
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the Kansas approach to trust valuation. Thar is
mistaken, however, as McCain did not involve
a trust, but vested remainder interests in two
rracts of land, which made the federal estate
tax valuation methodology appropriate. fd ar
TEO-81, 898, MeCain does not provide prec-
edent as to valuing trust interests (except per-
haps a vested remainder following a life estate
equivalent). This is also discussed in § 4.1.2(i)
(2) of the Practrmoners Guine 1o Kamsas
Fananry Law (Score M. Mann ed., 2d ed. 20107,
which recognizes that trusts will usually involve
“spendchrift provisions which keep the remain-
der interests from being property, although the
income stream might be used for spousal main-
tenance or child support purposes.”

See alse Annotation, Divarce Property Diseri-
bution - Treatment and Method of Valuarion of
Future Intevest in Real Esvate or Trust Property
Nor Realized During Marriage, 62 ALR. 4th
107 (1988).

68, That is the case, for example, when the
beneficiary is the settlor or a mandatory (not
discretionary] distributee. In Tarnen v Jannen,
416 MN.]. Super. 248, 263, 3 A3d 1229, 1238
(2010), the New Jersey Superior Court recog-
nized “in other contexts thar an asset is properly
considered to be on the economic ledger sheer
of one divorcing party if thar party conrrols the
asset.” The Tanmen court cited Mey v Mey. 79
NJ. 121, 125, 398 A.2d 88, 89 (1979) for its
holding thar a husband's interest in trust prin-
cipal was available for equirable distribution
purposes only when “he acquired unimpaired
control and totally free use and enjoyment.”
Tannen, 416 N.]. Super. ar 264, 3 A.3d ar 1238,
The Tannen court also cited cases from Colora-
do and lowa. Jd ar 267, 1240, In fs re Marriage
of Jones, 812 B2d 1152, 1156-57 (Colo. 1991),
the Colorado Supreme Court held that a wife,
who was benefciary of a discretionary sup-
port trust, had no current enforceable right to
compel distribution and theretore it could not
consider the trust an asset subject to equitable
distribution. In fn ve Marviage of Rbinehars, 704
MNW.2d 677, 681 (Towa 2005), the court held
thar it could not consider as a current source
of financial support, which would alleviate her
need for alimony, undistribured trust income to
which the wife had no current right.

The Tarnen court indicated that, “We have
come across no reported case thar considered §
50 of the Restatement (Third) of Trusts in the
context of recognizing a beneficiary’s enforce-
able interest to trust income or corpus for pur-
poses of alimony, child support, or equitable
distribution.” 416 M.J. Super. at 272, 3 A3d
at 1243,

The New Jersey Superior Court held thar it
was error tor the trial j to order the divorce
case plaintiff to file an amended complaine
naming the truses as third-party defendants
because the court could not compel tuse dis-
bursements to defendant (so there was no rea-
son for the trusts to be parties to the divorce
litigation ), Jd. at 273, 1244,

See alse Cross, supra note 24.

69, Although some commentators and judg-
es have indicated that family members ditter
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from ordinary creditors, who have only them-
selves to blame if they extend credit without de-
termining the limitation on available resources
due to a spendthrift clause, it actally seems
that a spouse is more like a lender (who has a
choice) and that children are similar to involun-
tary tort victims (who do not have a choice). See
Vitollo, supra note 46, which proposes extend-
ing spendthrifr clause exceptions to involuntary
tort creditors.

In Crarvetson v Garvetson, 306 A 2d 737 ( Del.
Ch. 1973), the court rejected the suggestion
that a payee under a separation agreement be-
comes a creditor.

70,2011 Kan. Sess. Laws 105 (to be codihed
ar KLS.AL 23-3005): 2011 Kan. Sess. Laws 98
(to be codified ar 23-2902 (c)); Brady v Brady,
225 Kan. 485, 488, 542 P2d 865, 869 (1979)
(*[C]hild support may be modified at any time
circumstances render such a change proper.”);
In re Marrviage of Evans, 37 Kan. App. 2d 803,
805, 157 P3d 666, 668 (2007) ("A trial court
retains the power to modify court-ordered
maintenance at any time.” ).

71. In re Mavriage af Sreven, 30 Kan. App. 2d
794, 796, 48 P3d 1284, 1285 (2002) (listing
death of the payor as one of three events that
automatically terminate child supporr obliga-
tions); Seweeney v Merchanes Nat'l Bank of Tope-
ka, 210 Kan. 216, 224-25, 500 B2d 56, 63-64
(1972) ("The general rule is that periodic pay-
ments of alimony to a divorced wife terminare
upon the former husband’s death in the absence
of a provision in the settlement agreement or in
the decree, which expressly so states.”}); see also
Brady v Brady, 225 Kan. 485, 491, 592 F2d
865, 870 (1979) (death of payee); Bowrman o
Bosrmaan, 155 Kan. 602, 604, 127 P2d 464,
466 (1942); Neonan v. Noornan, 127 Kan. 287,
287-88, 273 P 409, 410-11 (1929) (death of
payee).

72. See supra note 57.

73. K.S.A. 60-2308.

74. 11 USC %% 101(144), 523(a)(5),
5230a)(15).

75. See Schawager v. Schwager, 109 E2d 754
(7th Cir. 1940), in which a will stated that upon
notice of an attempt to reach the beneficiary’s
interest, the trustees were to apply the income
only to the beneficiary and his dependents but
specifically excluding his ex-wife and any of his
children by her. The public policy approach set
torth in Section 59 of Restaternent (Third) of
Trusts would presumably override such a clear
expression of a sertlor’s intent as that in Schuwa-
ger. In the frequently cited case of [n re Moore-
head’s Estare, 289 Pa. 542,551, 137 A. 802, 806
(1927), the court stated thar an interpretarion
to exclude support for the wife would be “in
direct antagonism to every recognized claim of
morality and to every purpose of public policy.”
See ScorT AND AscHer on TrusTts § 15.5.1 for
split of authority nationally regarding recogni-
tion of sertlors intent versus public policy:

In a non-divorce situation, the Kansas Su-
preme Court rejected public policy as a reason
to keep inract a devise of real estare by a testa-
tor’s will thar clearly provided for a forfeiture
if the devisee had any creditor artempring to

collect against the property. Hinshaw v. Wrighs,
124 Kan, 792, 794, 262 P. 601, 603 (1928).

The abiliry to specity that cerrain creditors
should not be permitted to rake trust assets
has an analogy in special needs trusts (whereby
government resources are not to be displaced by
CrUSE FESOUICes).

76. Sherman v Havens, 94 Kan. 654, 656,
140 P 1030, 1032 (1915).

77. The relevant Latin maxim of “Cujus est
dare, ejus est disponere” translates to “whose it
is to give, his it is to dispose.”

78. 1 Kan. App. 2d 675, 680, 574 P. 2d 224,
228 (1977).

79. Kansas courts should avoid the tempra-
tion to consider the historical record of pay-
ments in determining the need (or other discre-
rionary standard) for payments as was suggested
in Jannen v Tannen, 416 N.J. Super 248, 278,
3 A3d 1229, 1246 (2010). The Tannen court
stated thar the rrial judge “should not i a
blind eye to this reality. To do so would clearly
result in a windtall to defendant and be entirely
inequitable to plaintiff.” /4. The authors of this
article maintin that such a “blind eye” is re-
quired to fulhll the testators or serdor’s intent
as to his or her own property. When a creditor
enters the scene, the circumstances applicable
to prior distributions change, and a blind eye

cannot be turned to the testators or serclor’s in-
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tent. Ohtherwise, it will only open the door in an unpredicrable manner
to established Kansas Supreme Court precedent as in the Waar v McKay
case.

80, Eg, “The trustee shall also consider whether distwributions the
rrustee makes will benefit the intended beneficiary or will instead benefir
a creditor of the intended beneficiary with no apparent benefir to the
benehiciary in determining whether a distribution is appropriate.” There
are an infinite number of permutations of such a provision. They may
include only cerrain beneficiaries, certain creditors, certain rypes of distri-
butions, (income, principal, specified amounts, or percentages, etc.). See
Simpsen v. Kan. Dept of SRS, 21 Kan. App. 2d 680, 684, 906 I'2d 174,
178 (1995), rew. denied, 259 Kan. 928 (1996), where a trust provided
“absolute discretion” to make unequal payments among a group (or even
exclude some).

FL5.A. 58a-814 would appear to support a trustee being allowed to
exercise such specified discretion to adjust distributions due to a credi-
tor being the actual recipient. K.5.A. 58a-814 provides thart, “the trustee
shall exercise a discretionary power in good faith and in accordance with
the terms and purposes of the trust and the interests of the benehcia-
ries.” This is consistent with the Simpson decision, which stared as follows:
“Where the trust instrument establishes a discretionary trust as defined
by Restatement (Second) of Trusts § 155 (1) and comment (b) (1957), a
beneficiary may not be required ro take legal acrion to force the trustee to
make distributions because the probability of such an action being suc-
cessful is minimal, at best.” Simpson, 21 Kan. App. 2d, 906 F2d ar 5yl
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2. The Simpson court also rejected the SRS position that the beneficiary
had to seek the trustee’s removal fol at 686-87, 179-180. Discretionary
trusts “are normally not subject to control by the beneficiary, the credi-
tors of a benehiciary; or a trial court.” & at 688, 181 (citing Myers &0 Kan.
Deprof SRS, 254 Kan. 467, 866 P. 2d 1052 (1994); Wikox v. Gennry, 254
Kan. 411, 867 P. 2d 281 (1994); Sware ex rel. Secretary of SRS v Jackson,
249 Kan. 635, 822 P 24 1033 (1991)). The rrustee’s exercise of discretion
should not be disturbed absent bad faith. Jemings v Murdock, 220 Kan.
182, 201, 553 P 846, 862-63 (1976).

The marital and trust laws of every state that may be applicable to a
particular divorcée at some future time are impossible to anticipate. Al-
though the Restatement (Third) of Trusts and the UTC are designed to
reflect generally the applicable law, they too are evelving and are far from
being universally accepred.

A rrust sertlor might oy to require a beneficiary to maintain residence
in a particular state, bur the laws of char state might change and there
could be constitutional challenges to such a restriction. Michael Diiehl,
The Trust in Marvital Law: Divisibiliry of a Beneficiary Spouses Inzerest on
Divorce, 64 Tex. L. Rev. 1301, 1356-57 (1986). Providing for distribu-
tions directly to third parties (e.g., medical providers, educational insti-
tutions) for the benefic of a beneficiary (so as to bypass distributions to
the benehciary) apparently would not be helptul in Kansas. See Wifcax &
Genery, 18 Kan. App. 2d ar 360-61, 853 P2d 74, 77 (1993), nevid, 254
Kan 411, 867 I 2d 281 (1994) for the Kansas Supreme Court’s rejection
of such an approach.
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