
When we meet with a client to discuss 
the planning of his or her estate, a 
fair amount of emphasis is given to 

saving taxes, management of the property, and 
the ultimate disposition of the 
client’s property after death. Of-
ten little consideration is given to 
family harmony. Yet, most clients, 
if asked, would state that asset 
preservation/disposition is second 
in importance to the preserva-
tion of family harmony after the 
client’s death. We have all been 
confronted with the family where 
the surviving parent is the “glue” 
that holds the family together. 
When that person passes away, 
disagreements and feelings of not 
being treated fairly that have laid dormant for 
decades come bubbling to the surface, often to 
the long-term detriment of the relationship be-
tween the now deceased client’s surviving fam-
ily members. Yet, if we as lawyers spend a little 
more time probing into the family dynamics, I 
believe that we can better counsel our clients, 
allowing us to participate in preserving the 
family harmony.

Although there are many estate planning de-
cisions that impact family harmony, selection 
of the executor or successor trustee upon the 
death of the surviving parent likely has the 
most impact. However, little thought is often 
given to who should serve as fiduciary. I have 
had many clients almost automatically state 
that the oldest child should be the fiduciary, 
even though the oldest child is not always the 
best selection. When examining the matter a 
little closer, I may find that the client has sug-
gested the oldest child simply because he or 
she is the oldest. To avoid favoritism, the client 
could name more than one child as a fiduciary, 
even though this in turn can raise issues if not 
all of the children are named or if the children 
do not get along. At the same time, whether 
one child, more than one child, or all of the 
children are named, the dynamics of the child’s 
past relationships with other siblings, as well 
as the now deceased parent, impacts the child’s 
judgment. Adding in-laws to the mix often fur-
ther complicates the matter. 

Another issue is what fee, if any, is the family 
member to receive for their efforts as a fiduciary? 
A child who serves for no fee may be resentful, 
especially when it does not appear that his or 

her siblings appreciate the time 
-consuming task or its complexity 
and responsibility. On the other 
hand, if the child takes a fee, other 
family members may feel that the 
family member receiving a fee is 
trying to receive a larger share of 
the estate.

If a child is serving as fiduciary and 
makes an unintended error in as-
set management, the child can be 
subjected to personal liability. Such 
potential personal liability can be 

both emotionally and financially devastating. 
The client can relieve the child from negligence 
in the will or trust, which the courts typically 
will honor; however, this does nothing for the 
family members that are left with no recourse for 
the harm caused by the negligence of the family 
member serving as fiduciary.

Another issue that may crop up is how to distrib-
ute tangible personal property equally among 
the family members, particularly if there are sev-
eral items that more than one child desires and 
neither the will nor trust gives specific direction. 
Providing that the “executor shall distribute, as 
in their sole discretion” places the family mem-
ber serving as fiduciary in a no-win situation.

Numerous other issues can arise, which the law-
yer should discuss with the client, such as: is a 
formal accounting to be provided; how is the 
family farm or closely held business to be distrib-
uted between the “active” family member and 
“passive” family members; are gifts to children to 
be taken into account in distributing the client’s 
estate; are loans to children to be forgiven or tak-
en into consideration in distributing the estate; 
if a child has provided services or care to a par-
ent, is there a concern that the child may make 
a claim for services provided after the parent has 
passed away, and should this be addressed in the 
testamentary document; if a parent intends to 
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VALUATION

1. DALLAS V. COMM., T.C. MEMO 2006-212  
 (9/28/2006) – VALUE OF S CORPORATION  
 STOCK DETERMINED WITHOUT TAX-AFFECTING  
 EARNINGS; VALUE OF PROMISSORY NOTE RE- 
 DUCED FOR SELF-CANCELING FEATURE

The taxpayer transferred about 55 percent of the 
nonvoting stock of the Dallas Group of America 
Inc. (Company), an S corporation the stock of 
which was not publicly traded, to trusts estab-
lished for the benefit of his sons in exchange for 
cash and promissory notes signed by the sons. 
The transfers occurred in 1999 and 2000. The 
taxpayer and his sons agreed to be bound by a 
value for the Company’s stock as estimated in 
a third-party appraisal. Each promissory note 
used to pay for the 1999 stock transfers con-
tained a self-canceling feature that terminated 
the sons’ obligations to pay if the taxpayer died 
before the notes were repaid in full. The IRS 
determined that the transactions were bargain 
sales for less than full and adequate consid-
eration and, thus, were gifts. At issue was (1) 
whether the value of the Company stock on the 
1999 valuation date was $907 per share as the 
Internal Revenue Service (IRS) determined or 
$620 per share as the taxpayer contended; (2) 
whether the value on the 2000 valuation date 
was $906 per share as the IRS determined or 
$650 per share as the taxpayer contended; and 
(3) whether the value of each 1999 note was 
$2,232,000, as the taxpayer contended or the 
lower amount of $1,687,704, as the IRS deter-
mined, due to the self-canceling feature.

The taxpayer argued that the price paid for the 
Company stock was set by a third-party apprais-
al and contended that the parties properly struc-
tured and documented the sales as arm’s length 
transactions. The Tax Court disagreed, holding 
that intrafamily transfers were presumed to be 
gifts and concluding that the taxpayer had not 
overcome such presumption. The court stated 
that the transactions were designed by the tax-
payer’s counsel to serve his estate planning goals. 
It noted that the sons were not represented by 
their own counsel in the transactions and did 
not negotiate the terms of the agreements, sug-
gesting the lack of arm’s length transactions in 
these circumstances. The primary points of dis-
agreement among the parties’ expert witnesses 
were (1) whether to tax-affect the assumed S 
corporation income stream from the Company 
because of potential tax burdens imposed on the 
Company or its shareholders after a hypothetical 
sale; (2) whether to increase the Company’s as-

sumed income stream on the assumption that its 
executive compensation would decrease after the 
hypothetical sale; and (3) whether, and to what 
extent, to apply discounts for lack of control, 
voting power, and marketability.

With respect to the first issue, the taxpayer 
pointed out that the Company’s S corporation 
election could be ended at any time. The court 
disagreed, stating that there was no evidence 
that the Company expected to cease to qualify 
as an S corporation. The Company had a history 
of distributing enough earnings for sharehold-
ers to pay their individual income tax liabilities 
on Company earnings, and there was no evi-
dence that it intended to change such practice. 
Accordingly, the court concluded that there was 
not sufficient evidence to establish that a hy-
pothetical buyer and seller would tax-affect the 
Company’s earnings and held that tax-affecting 
the Company’s earnings was not appropriate.

The IRS next argued that the Company’s pro-
jected net income should be increased on the 
assumption that the family officers were receiv-
ing unreasonable compensation and that such 
amounts would be reduced voluntarily or as a 
result of litigation brought by a minority share-
holder if a minority block of Company shares 
was sold to an unrelated investor. The court dis-
agreed, stating there was nothing in the record 
that would allow it to analyze the reasonableness 
of the compensation or that would suggest that 
the Company was planning to change how it 
paid the taxpayer and his sons.

Finally, in determining the fair market value 
of the Company’s stock on the valuation dates, 
the court upheld the following discounts used 
by the respective parties’ experts: (1) 5 percent  
discount for lack of voting power, as applied by 
the taxpayer’s expert; (2) 15 percent minority 
interest discount for nonoperating assets, as ap-
plied by both parties’ experts; and (3) 20 percent 
minority interest discount for operating assets, 
as applied by the IRS’ expert. The court also up-
held the use of a 20 percent discount for lack 
of marketability by the IRS’ expert, rather than 
the 40 percent discount used by the taxpayer’s 
expert, resulting in a fair market value for the 
Company stock of $751 per share in 1999 and 
$801 per share in 2000.

In analyzing the value of the 1999 notes, the 
court agreed with the IRS that the values of the 
notes were less than their face value because of 
the lack of an adequate risk premium for the 
self-canceling clause and upheld the IRS’ deter-
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mination of value. In so holding, it rejected the taxpayer’s attempt to 
have the notes reformed by disregarding the clauses as a result of a 
drafting mistake.

2. KOBLICH V. MEMO, T.C. MEMO 2006-63 (4/3/2006) – TAX COURT  
 VALUES CHARITABLE CONTRIBUTION OF CLOSELY HELD STOCK

In 1994, the taxpayer transferred 11,247 shares of common stock, 
representing a 45 percent interest, in Sealodge International 
Inc. (Sealodge) to Maine Resources Development Foundation 
(Foundation), an Internal Revenue Code (Code) Section 501(c)(3) 
charity. Simultaneously with such transfer, the other two Sealodge 
shareholders (a 45 percent shareholder and a 10 percent sharehold-
er) transferred their shares to the Foundation. The taxpayer received 
$90,000 from the Foundation in exchange for the 45 percent in-
terest in Sealodge. On his 1994 individual income tax return, the 
taxpayer claimed that the fair market value of the stock in Sealodge 
donated to the Foundation was $810,000 and that the resulting 
net gift to the Foundation was $720,000. Attached to the return 
was a letter from the Foundation confirming the transfer of shares 
and valuing the shares based upon a report of a consulting engi-
neer. Two different valuation reports were also attached to the re-
turn. The taxpayer claimed charitable contribution deductions on 
his federal income tax returns for the donation for the years 1994 
through 1999. The IRS determined a deficiency for the years 1998 
and 1999, resulting from a reduction of the claimed deduction 
from $720,000 to $360,000.

Sealodge was incorporated in Florida in 1987. Its stock was never 
publicly traded or listed on a public exchange. Prior to the 1994 
transfers, there had been one prior transfer of Sealodge stock in 1990. 
Sealodge’s bylaws restricted the transfer of its stock as follows: (1) 
the stock was nontransferable, through sale or otherwise, without the 
prior approval of Sealodge; (2) Sealodge reserved the right to deny a 
transfer of its stock; and (3) Sealodge reserved the right to purchase, 
or refuse to purchase, the stock of any shareholder who desired to 
transfer his or her stock. As of the valuation date, Sealodge’s assets 
consisted of a submersible barge known as Jules Undersea Lodge 
(Jules), a command center, two diving bells, and other miscellaneous 
equipment whose value was not of significance. During the years 
prior to and following the charitable contribution, approximately 90 
percent of Jules’ usage was as an undersea hotel, and the remaining 
use had been as a research facility. The cost to build such a vessel in 
accordance with the standards of the American Board of Shipping 
(ABS) and to have the vessel certified by the ABS would be from 25 
percent to 50 percent more than the cost to build the same vessel 
without ABS certification. Jules had never been certified by ABS. A 
plan of liquidation was in place on the valuation date in order that 
Sealodge’s assets could be distributed to the Foundation. Sealodge 
was liquidated on Dec. 31, 2004.

Noting that the parties’ experts differed in their evaluations of the 
replacement cost of Jules, the Tax Court stated that it was not bound 
by such experts’ opinions and could reach a decision based on its 
own analysis of the evidence in the record. Accordingly, the court 
started with the replacement cost figure used by the Foundation’s 
expert to substantiate the charitable gift because of his involvement 
with the construction of Jules and his background. Factoring in de-
preciation, the court analysis yielded a fair market value for Jules of 
$1.06 million. Regarding applicable discounts, the court held that 
what Sealodge actually received did not matter because the gift tax 
was based upon the transfer, rather than the subject of the trans-
fer. The court noted, however, that consideration should be given to 
the prearranged plan to transfer a 100 percent controlling interest in 
Sealodge. It held that a 10 percent discount was applicable, but that 

only a 6 percent discount was necessary to sustain the adjustment in 
the notice of deficiency. Therefore, the court sustained the adjust-
ments made by the IRS.

CHARITABLE GIVING

3. BROWNSTONE V. U.S., 98 AFTR 2D 2006-6889 – NO INCOME TAX  
 CHARITABLE DEDUCTION FOR DISTRIBUTION MADE PURSUANT TO  
 EXERCISE OF GENERAL POWER OF APPOINTMENT

The decedent’s will provided for the creation of a testamentary trust 
at his death to benefit his wife. The terms of the trust permitted the 
trustee to pay principal and interest for the wife’s benefit and gave the 
wife a general power to appoint any assets remaining at her death to 
whomever she appointed in her will. In the absence of appointment, 
the assets would pass to a private foundation created by the taxpayer. 
Upon the wife’s subsequent death 20 years later, the wife exercised the 
power of appointment in favor of her estate. Her will provided for 
48 cash bequests to specified family and friends, following payment 
of all debts and expenses of the estate, and provided for the residue 
to be distributed to eight charities. In the year of the wife’s death, 
the decedent’s trust made income tax payments totaling more than 
$300,000. It later sought a refund of the taxes, treating the distribu-
tion pursuant to the exercise of the wife’s general power of appoint-
ment as a contribution for charitable purposes. The IRS granted a 
refund of nearly $75,000 but denied the remaining claimed refund. 
The decedent’s trust later filed a formal written protest with the IRS, 
which again denied the refund.

At trial, the district court recognized that for the distribution to 
qualify for a charitable deduction under Code Section 642(c)(1), 
the distribution must have been given pursuant to the terms of the 
governing instrument. The district court granted the government’s 
motion for summary judgment, holding that the governing instru-
ment was the decedent’s will, which did not provide for distribution 
of the remaining trust funds to charity at the wife’s death. On appeal, 
the court rejected the trustee’s argument that the governing instru-
ment was the decedent’s will combined with the wife’s power of ap-
pointment and held that the governing instrument was the decedent’s 
will alone. The appeals court noted that the power of appointment 
did not restrict the wife’s exercise in favor of charity because to do 
so would have resulted in a loss of the marital deduction. Because 
the power of appointment did not compel the wife to give anything 
to charity, the wife did not make her charitable distribution pursu-
ant to the terms of the governing instrument, or the decedent’s will. 
Therefore, no income tax charitable deduction was allowable to the 
decedent’s testamentary trust.

ESTATE INCLUSION

4. P.L.R. 200602031 – ASSETS DISCLAIMED BY SURVIVING SPOUSE  
 INCLUDED IN HER ESTATE

The decedent died, survived by his wife. Prior to his death, the dece-
dent created a trust, which became irrevocable at his death. Pursuant 
to the terms of the trust, upon the decedent’s death, the property 
of the trust was to be held as a “Marital Trust” for the benefit of 
his wife. The wife was to receive all income of the Marital Trust at 
least quarterly. The wife had the unrestricted use and exclusive enjoy-
ment during her lifetime of all real and personal tangible property 
held by the Marital Trust. Upon the death of the wife, the remain-
ing Marital Trust assets are to be distributed to a foundation for its 
general charitable purposes. The wife was the trustee of the Marital 
Trust, the principal of which included certain tracts or parcels of im-
proved and unimproved real property. The decedent’s trust provided 
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that the wife could disclaim any interest in the Marital Trust. If any 
such disclaimer was unqualified, then the disclaimed interest would 
be disposed of as if the wife died at the time the disclaimer was deliv-
ered to the trustee.

Prior to the decedent’s death, he created the foundation, for which 
the wife was the president, chairman, and sole director. Subsequent 
to the decedent’s death, the foundation created a Charitable Trust. 
The wife and nine other individuals were named as trustees of the 
Charitable Trust, with the wife having the right to make the fi-
nal decision on all issues relating to the administration of the 
Charitable Trust, including its activities and programs, and its ex-
penditures and distributions. The trustees of the Charitable Trust 
had the power to sell its property. Upon creation of the Charitable 
Trust, the foundation irrevocably assigned its remainder interest in 
the Marital Trust to the Charitable Trust. Consequently, upon the 
wife’s death, the remaining assets of the Marital Trust would pass to 
the Charitable Trust.

The wife, as income beneficiary of the Marital Trust and as trustee of 
the Charitable Trust, proposed to file a petition with a court to enter 
an order to divide the Marital Trust into two separate trusts to be 
known as Trust 1 and Trust 2. Each new trust was to be administered 
in accordance with the terms and conditions of the Marital Trust. The 
court order would be conditioned upon a favorable ruling from the 
IRS. Upon division of the Marital Trust, an unimproved parcel of real 
property would be transferred to Trust 1. Trust 2 would continue to 
hold all other assets. After the division, the wife proposed to disclaim, 
more than nine months after the decedent’s death, her entire interest 
in Trust 1. Accordingly, Trust 1 would terminate, and its assets would 
be distributed to the Charitable Trust.

The IRS held that the division of the Marital Trust into two separate 
trusts would neither adversely affect the availability of the estate tax 
marital deduction by the decedent’s estate, pursuant to Code Section 
2056(b)(7) with respect to the Marital Trust, both before and after 
its division into separate trusts. As a result of the disclaimer, the wife 
would be treated as making a transfer of her interest in Trust 1 under 
Code Section 2511, and a disposition of her qualifying income inter-
est under Code Section 2519, such that she would also be treated 
as making a transfer of the remainder interest in the Trust 1 corpus. 
Because the wife had the right to make the final decision regarding all 
issues relating to the administration of the Charitable Trust, includ-
ing the power to direct expenditures and distributions for charitable 
purposes, the wife’s proposed disclaimer of her interest in Trust 1 
would constitute an incomplete gift for purposes of Code Section 
2511. Similarly, her transfer under Code Section 2519 would consti-
tute an incomplete gift. Accordingly, the wife would not be treated 
as making a completed gift subject to gift tax under Code Section 
2501 as a result of the disclaimer. The IRS further held that assum-
ing the wife retained her powers over the transferred property until 
her death, the value of the property transferred from Trust 1 to the 
Charitable Trust as a result of the disclaimer would be included in her 
gross estate under Code Section 2036(a)(2). The wife’s estate would 
be entitled to an estate tax charitable deduction under Code Section 
2055(a) for the value of the property included in her gross estate as a 
result of the disclaimer.

5. ESTATE OF DAVENPORT V. COMM., T.C. MEMO 2006-215  
 (10/5/2006) – VALUE OF ANNUITIES CREATED BY LITIGATION  
 SETTLEMENT AGREEMENT INCLUDED IN GROSS ESTATE

The decedent was born in 1988. Thereafter, in 1989, a lawsuit 
was filed alleging that the decedent sustained physical injuries 
as a result of negligence and/or malpractice, resulting in central 

nervous system damage, including cerebral palsy. The lawsuit was 
subsequently resolved by means of a Settlement Agreement and 
Release, resulting in certain annuity payments to be paid to the 
decedent’s parents, as co-conservators for the decedent, for the de-
cedent’s life, guaranteed for 30 years. The decedent died in 2000. 
After application of the unified credit, no tax was reported as due 
on the decedent’s estate tax return. The return reported the an-
nuities at a value of zero and also claimed a deduction for funeral 
expenses, which included expenses incurred for a luncheon fol-
lowing the decedent’s funeral. The IRS subsequently issued a no-
tice of deficiency, determining that the annuities had a combined 
value of more than $1.5 million and disallowing the deduction for 
the funeral luncheon.

The Tax Court held that the annuities were payable to the decedent’s 
estate at her death. Under the terms of the Settlement Agreement, 
in the absence of designation of a beneficiary by the decedent or her 
parents as co-conservators, the payments would be made to the es-
tate. The estate neither alleged, nor did documentary evidence sug-
gest, that any such designation had been effected as of the decedent’s 
death. Accordingly, the court held that the annuities were includible 
in the decedent’s gross estate under Code Section 2033. The court 
next disallowed the claimed deduction for expenses related to the 
luncheon following the decedent’s funeral. It stated that the testi-
mony at trial indicated that the focus of the luncheon was on recog-
nizing and thanking third parties for their support both during the 
decedent’s life and after her passing. However, the traditional focus of 
a funeral is in eulogizing and laying to rest the deceased. Therefore, 
the expenses for the funeral luncheon could not be considered neces-
sary in connection with the decedent’s funeral, and the deduction 
was disallowed.

GIFT TAX

6. P.L.R. 200637025 – DONOR’S RETAINED RIGHT TO CHANGE BENEFI- 
 CIARIES RESULTS IN INCOMPLETE GIFT

During his lifetime, the taxpayer created a trust, naming a corpo-
rate trustee. Trust income and principal were distributable to a class 
of beneficiaries consisting of the taxpayer, his spouse (if and when 
he married), his parents, any descendants of his parents, and any 
qualified charity. Distributions were to be made in accordance with 
unanimous agreement of the distribution committee or by unani-
mous agreement of the taxpayer and one member of the distribu-
tion committee. The distribution committee consisted initially of 
the taxpayer’s father and brother. The trust provided that during 
the taxpayer’s lifetime, there would always be two members on the 
distribution committee, each of whom was an adult member of 
the class of permissible trust distributees. At the taxpayer’s death, 
the trust residue would be distributed as appointed by the taxpayer 
pursuant to a limited testamentary power of appointment. In the 
absence of appointment, the trust residue would be distributed 
equally to the taxpayer’s father and brother who survived the tax-
payer. If neither survived, the trust residue would be distributed to 
the taxpayer’s descendants, per stirpes, or if none, then to certain 
foundations or other qualifying charities.

The IRS first concluded that it found no circumstances that would 
cause the taxpayer to be treated as the owner of any portion of the 
trust under Code Sections 673, 674, 676, or 677. It next held that 
the taxpayer’s transfer of property to the trust would not be a com-
pleted gift because of the taxpayer’s retained limited testamentary 
power of appointment. Further, because the taxpayer’s father’s and 
brother’s powers to distribute trust property to themselves were ex-
ercisable only with the consent of the other or of the taxpayer, the 
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father and brother would not be treated as having a general power of 
appointment, and they would not be treated as making a taxable gift 
if trust property was distributed to the taxpayer.

7. P.L.R. 200603002 – ASSIGNMENT OF POLICY TO REFLECT TRUE  
 OWNER NOT A TAXABLE GIFT

A husband and wife each owned separate life insurance policies insur-
ing their respective lives. The husband and wife, their four children, 
and one of the children signing as trustee of a revocable trust cre-
ated on the same date (Trust) each executed an instrument titled, 
“Transfer by Gift” (Instrument). The Trust was a revocable trust cre-
ated by the four children, under which any child, at any time, could 
revoke his or her participation in the Trust and withdraw his or her 
share of the Trust assets. The Instrument provided that the husband 
and wife would each transfer and assign their individual policies to 
the trustee of the Trust in exchange for a deferred obligation from 
the Trust represented by a note in an amount equal to the combined 
value of the policies less the amount of the combined Code Section 
2503(b) gift tax annual exclusion applicable to the Trust for the year. 
The Instrument also provided that the husband and wife each intend-
ed to exchange their policies for a survivorship policy that would be 
the property of the Trust in lieu of their respective separate policies. 
The Instrument further provided that each beneficiary of the Trust 
acknowledged the gift to the Trust and that each intended to contrib-
ute sufficient funds to the Trust to satisfy the deferred balance on the 
note and to pay ongoing premiums on the policy as needed to keep it 
in force. Finally, the Instrument provided that the husband and wife 
acknowledged that the transfer was a split gift to be considered as 
made one-half by each of them under Code Section 2513, in favor of 
each of their four children in an amount equal to the amount of the 
annual exclusion allowable under Code Section 2503(b). Neither the 
husband nor the wife filed a gift tax return for the year of the transfer. 
On Jan. 1 of the following year, the husband and wife executed a 
document forgiving the note from the Trust. No payments had been 
made on the note.

Shortly after execution of the Instrument, the husband and wife di-
rected their insurance agent to exchange the two individual policies 
for a survivorship policy and to title the new policy in the name of the 
Trust. The insurance agent presented a number of documents for the 
husband and wife to sign, and they assumed the documents properly 
completed their requested transaction. However, the new policy con-
tinued to list the husband and wife as owners of the policy. Since the 
date of issuance of the new policy, premium notices on the policy had 
been sent by the insurance company to the child of the Trust, and the 
child, as trustee of the Trust, had paid all premiums due on the policy. 
The husband and wife, after discovering that the survivorship policy 
named them as owners, proposed to reform the policy to clarify that 
the Trust was the owner of the policy by executing a valid assignment 
of the policy in favor of the Trust.

The IRS noted that the provisions of an insurance policy (policy facts) 
govern the relationships between the insured, the insurer, the owner, 
and the beneficiary. Evidence to the effect that the policy facts do not 
conform to the intent of the parties (intent facts) must overcome the 
heavy presumption of the policy facts. The IRS recognized that in this 
case, the intent of the parties with respect to ownership of the poli-
cies was set forth in contemporaneous documents. The Instrument 
revealed that the husband and wife intended to transfer ownership 
of the insurance policies to the Trust, and the Trust document sup-
ported such conclusion. The IRS also recognized that the husband 
and wife instructed the insurance agent to title the new policy in the 
Trust’s name, but the insurance agent failed to follow the instruc-
tions, and ownership of the new policy was not properly recorded. 

Accordingly, the IRS held that the assignment of the policy to show 
the Trust as its owner would not constitute a transfer subject to gift 
tax under Code Section 2512 and would not cause the proceeds of 
the policy to be includible in the gross estate of the husband or wife 
under Code Section 2035.

Although not part of the requested ruling, the IRS also held that the 
initial transfers of the policies, made subject to a deferred debt obli-
gation, and the subsequent forgiveness of such debt obligation a few 
months later, in a different tax year, without any payments having been 
made on such debt obligation, was part of a prearranged plan to avoid 
owing gift tax with respect to the transfers of the policies. Accordingly, 
the IRS concluded for gift tax purposes that, as part of a prearranged 
plan, the husband and wife intended to forgive the note executed by 
the Trust in their favor. Thus, the husband and wife were treated as 
having made a gift in the year of the transfer equal to the face amount 
of the note. Because neither spouse had filed a gift tax return, the IRS 
stated they should expeditiously do so in order to report the gifts made 
by each spouse and to signify their consent to split gifts.

GENERATION SKIPPING TRANSFER (GST) TAX

8. P.L.R. 200607015 – TRANSFER OF TRUST ASSETS TO NEW TRUSTS  
 WOULD NOT AFFECT GST-EXEMPT STATUS

On a date prior to Sept. 25, 1985, the grantor created an irrevocable 
trust (Trust A), which was divided into five equal shares (Trusts 1 
through 5), one each for the grantor’s daughter and her four children. 
On a different date prior to Sept. 25, 1985, the daughter created an 
irrevocable trust (Trust B), which was divided into four equal shares 
(Trusts 6 through 9), one each for her four children. No additions 
were made to the trusts after Sept. 25, 1985.

The trustees of the nine trusts proposed to transfer the corpus of each 
trust to a new trust, the dispositive terms of which would be identi-
cal to the dispositive terms of Trusts 1 through 9. The nine new trust 
instruments would provide for a different governing law than that of 
the current trusts. Administrative modifications would be made to 
the new trusts with respect to the corporate and individual trustees, 
and a new corporate trustee would be appointed. A provision would 
be added to permit the early termination of a trust if it was too small 
to make continuance economical. With respect to Trusts 1 through 
5, a provision would be added such that no beneficiary trustee would 
be able to participate in any decision to make discretionary distribu-
tions, terminate the trust, or exercise any incidents of ownership over 
any policies of insurance held by the trust insuring the life of the 
individual trustee.

The IRS first recognized that Trust A, Trust B, and Trusts 1 through 
9 were not subject to the generation skipping transfer tax. The IRS 
noted that the new trusts would not shift any beneficial interest to 
a beneficiary who occupied a lower generation than the person who 
held the beneficial interest prior to the modification, and adminis-
tration under the new state law would not extend the time for vest-
ing of any beneficial interest. Accordingly, it concluded that the ap-
pointment of the corpus of Trusts 1 through 9 into nine new trusts 
and the change in situs of the new trusts would not cause any of 
the existing or new trusts to lose the status of grandfathered trusts 
from the GST tax. The IRS next applied the rationale in Cottage 
Savings Association v. Comm., 499 U.S. 554 (1991), in recognizing 
that the proposed reformation would not cause the interests of the 
trust beneficiaries to differ materially and, thus, concluded that nei-
ther the trusts nor the beneficiaries would be required to recognize 
gain or loss from a sale or other disposition of property under Code 
Sections 61 and 1001. The IRS further held that the tax basis of the 
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new trusts in property received would be the same as the tax basis 
of the transferring trusts in such property. Accordingly, the holding 
period of the new trusts would include the holding period of the 
predecessor trusts in such property. The IRS also held that the trans-
fers would not result in the realization of any income, gain, or loss 
under Code Sections 661 and 662. The IRS next concluded that 
the transactions would not constitute a transfer by any beneficiary 
within the meaning of Code Sections 2035 through 2038. Finally, 
the IRS held the transfers would not be subject to the gift tax under 
Code Section 2501.

OTHER

9. P.L.R. 200636086 – SALE OF LIFE INSURANCE POLICY TO IRREVO- 
 CABLE GRANTOR TRUST NOT A TRANSFER FOR VALUE

During his lifetime, the taxpayer created an irrevocable grantor trust, 
naming his spouse as trustee. The trust was created for the benefit of 
the taxpayer’s issue. The taxpayer proposed to sell a variable universal 
life insurance policy insuring his life to the trust for valuable consid-
eration. The taxpayer was the original purchaser of the policy and had 
paid all policy premiums. Relying on the taxpayer’s representation 
that the irrevocable trust was a grantor trust for federal income tax 
purposes, the IRS held that the transfer of the policy by the taxpayer 
to the irrevocable trust for valuable consideration would be disre-
garded for federal income tax purposes and, thus, would not consti-
tute a transfer for valuable consideration within the meaning of Code 
Section 101(a)(2).

10. RUDKIN TESTAMENT TRUST V. COMM., 98 AFTR 2D 2006-7368  
 (2D CIR.), AFF ’G 124 T.C. 304 (2005) – TRUST’S DEDUCTION  
 FOR INVESTMENT EXPENSES SUBJECT TO 2 PERCENT FLOOR

In 1967, Henry Rudkin established a trust (Trust) for the benefit 
of his son and his son’s wife, descendants, and their spouses. In 
its 2000 tax return, the Trust claimed a deduction of more than 
$22,000 for investment management fees. In 2003, the IRS sent 
the Trust a notice of deficiency, rejecting the itemized deduction for 
investment advice fees and permitting such a deduction only in the 
amount as exceeded 2 percent of the Trust’s adjusted gross income 
for the tax year. As a result, the IRS asserted an income tax defi-
ciency of nearly $4,500. At trial, the Trust argued that the trustee’s 
fiduciary duty required investment advisory services for the proper 
administration of the Trust’s sizable stock portfolio and that the 
investment advice fees were therefore fully deductible under Code 
Section 67(e)(1). The Tax Court disagreed, holding that the invest-
ment advisory fees paid by the Trust were deductible only to the 
extent they exceeded 2 percent of the Trust’s adjusted gross income 
pursuant to Code Section 67(a).

On appeal, the 2nd Circuit affirmed the holding of the Tax Court. 
It noted that trusts were generally subject to the same rules for cal-
culating adjusted gross income that apply to individuals, with one 
exception. A trust’s costs were fully deductible, rather than subject 
to the two percent floor, if they (1) were paid or incurred in con-
nection with the administration of the trust; and (2) would not 
have been incurred if the property were not held in such trust. The 
2nd Circuit noted the circuit split in these rulings. The 6th Circuit 
had held that investment advisor fees were costs incurred because 
the property was held in trust, thereby making them eligible for 
the Code Section 67(e) exception and not subject to the 2 percent 
floor. It reasoned that because a trustee has a fiduciary duty to man-
age trust assets as a prudent investor, investment advisory fees are 
necessary to a trust’s administration and caused by the fiduciary 
duty of the trustee. The Federal Circuit rejected such reasoning and 

held that because investment advice and management fees are com-
monly incurred outside of trusts, such costs are not exempt under 
Code Section 67(e)(1) and are required to meet the 2 percent floor 
of Code Section 67(a). The 4th Circuit subsequently joined the 
Federal Circuit in holding that investment advice fees incurred by 
a trust are subject to the 2 percent floor of Code Section 67(a). 
The 2nd Circuit in the present case agreed with the Federal and 
4th circuits in holding that Code Section 67(e)(1) does not exempt 
investment advice fees incurred by trusts from the 2 percent floor, 
but on different reasoning that individual property owners obvi-
ously can incur such expenses. It, therefore, affirmed the judgment 
of the Tax Court.

11. PROP. REG. §§ 1.72-6(E)(1), 1.1001-1(J)(1), 71 FR 61441  
 (10/18/06) – PROPOSED REGULATIONS WOULD END INCOME TAX  
 DEFERRAL ON EXCHANGE OF PROPERTY FOR ANNUITY

The IRS and the Treasury have issued proposed regulations that 
would end the income tax deferral of the gain on the exchange of 
appreciated property for a private annuity. Under the proposed regu-
lations, such exchanges would now result in the immediate recogni-
tion of gain equal to the excess of the present value of the annuity, 
determined in accordance with the regulations issued under Code 
Section 7520, and the transferor’s adjusted basis in the property so 
exchanged. The prior rule generally postponed tax on the exchange 
of appreciated property for a private annuity, a result inconsistent 
with the tax treatment of exchanges for commercial annuities or oth-
er kinds of property. The proposed regulations, which do not affect 
charitable gift annuities, apply generally to exchanges of property for 
an annuity contact after Oct. 18, 2006.

12. STATUTORY TAX RATES, EXEMPTIONS, AND DEDUCTIONS FOR 2007

The following changes affect estate planners for transfers made, and 
estates of decedents dying, in 2007:

 (a) The gift tax annual exclusion under Section 2503 of the  
  Internal Revenue Code (Code) of 1986, as amended the  
  Code remains at $12,000 per donee.

 (b) The annual exclusion for gifts to a noncitizen spouse under  
  Code Section 2523(i)(2) increases to $125,000.

 (c) The GST tax exemption under Code Section 2631 will be $2  
  million.

 (d) The aggregate amount that special use valuation of farm or  
  business real estate may reduce an estate under Code Section  
  2032(A) increases to $940,000.

 (e) If an estate elects to defer payment of estate taxes under Code  
  Section 6166, the amount of the business interest of an  
  estate, the taxes of which are subject to a 2 percent interest  
  rate under Code Section 6601(j), will be $1.25 million.

 (f ) The income tax rates for taxable income of an estate or trust  
  will be 15 percent for taxable income not more than $2,150;  
  25 percent for taxable income more than $2,150 but not  
  more than $5,000; 28 percent for taxable income more than  
  $5,000 but not more than $7,650; 33 percent for taxable  
  income more than $7,650 but not more than $10,450; and  
  35 percent for taxable income more than $10,450.

 (g) The estate tax rate under the Code is a flat 45 percent for all  
  taxable estates.



The Reporter 7

President
Robert M. Hughes

rmhughes@beverdye.com
(316) 263-8294

President-elect 
Vernon L. Jarboe

vjarboe@sloanlawfirm.com
(785) 357-6311

Secretary/Treasurer
Kevin M. Conley

Kevin.Conley@umb.com
(816) 860-7738

CLE Liaison
Dan C. Peare

dpeare@hinklaw.com
(316) 267-2000

Legislative Liaison
Scott D. Jensen

sjensen@beverdye.com
(316) 263-8294

Section Editor
Calvin J. Karlin

ckarlin@barberemerson.com
(785) 843-6600

Past President
Frederick B. Farmer
ffarmer@lfbrlaw.com

(913) 782-0422

2006-2007 SECTION OFFICERS

Charles J. Andres
charlesjandres@cs.com

(913) 782-8298

Cheryl C. Boushka
cheryl@sildonlaw.com

(816) 531-8877

D. Michael Dwyer
mdwyer@kansaslaw.net

(913) 383-3131

Theron E. “Terry” Fry
tefry@twgfirm.com

(316) 630-8100

Lewis A. Heaven Jr.
pheaven@lathropgage.com

(913) 451-5119

Richard H. Hertel
rhertel@spencerfane.com

(913) 345-8100

Gary M. Howland
ghowland@bluevalley.net

(785) 562-3782

Roger D. Hughey
rhughey@adamsjones.com

(316) 265-8591

Ted E. Knopp
tknopp@knopplaw.com

(316) 265-5882

Timothy P. O’Sullivan
tosullivan@foulston.com

(316) 291-9564

Stephen R. Page
spage@gtrust.com
(785) 273-9993

Nancy Schmidt Roush
nroush@lathropgage.com

(816) 460-5820

Stewart T. Weaver
sweaver@foulston.com

(316) 291-9736

SECTION EXECUTIVE COMMITTEE

To be successful and informative, a section newsletter needs articles or ideas that reflect the needs of its membership. 
If you would like to contribute to the newsletter, contact Calvin J. Karlin at ckarlin@barberemerson.com.

NEWSLETTER

mailto:rmhughes@beverdye.com
mailto:vjarboe@sloanlawfirm.com
mailto:Kevin.Conley@umb.com
mailto:dpeare@hinklaw.com
mailto:sjensen@beverdye.com
mailto:ckarlin@barberemerson.com
mailto:ffarmer@lfbrlaw.com
mailto:charlesjandres@cs.com
mailto:cheryl@sildonlaw.com
mailto:mdwyer@kansaslaw.net
mailto:tefry@twgfirm.com
mailto:pheaven@lathropgage.com
mailto:rhertel@spencerfane.com
mailto:ghowland@bluevalley.net
mailto:rhughey@adamsjones.com
mailto:tknopp@knopplaw.com
mailto:tosullivan@foulston.com
mailto:spage@gtrust.com
mailto:nroush@lathropgage.com
mailto:sweaver@foulston.com
mailto:ckarlin@barberemerson.com


8 The Reporter

About the Author

Mark A. Andersen, Lawrence, is a 
member of Barber Emerson L.C. He 
received his B.A. from Bethany Col-
lege and his J.D. from the University 
of Kansas School of Law, where he 
was a member of the Kansas Law 
Review. 

Andersen is admitted to the bar in 
Kansas and Missouri. Andersen is 
a fellow of the American College of 
Real Estate Lawyers and a mem-
ber of the Kansas Society of Farm 
Managers and Rural Appraisers. His 
practice includes real estate, like-
kind exchanges, and construction. 
Andersen can be reached via e-mail at 
mandersen@barberemerson.com.

KANSAS SUPREME COURT

DECISION POINT INC. V. REECE & 
NICHOLS REALTORS INC.

JOHNSON DISTRICT COURT – AFFIRMED
NO. 95,543 – OCTOBER 27, 2006
Assignment of Real Estate Commissions

ATTORNEYS: W. Joseph Hatley and Rebecca 
J. King, Lathrop & Gage L.C., Overland Park, 
for appellant. Loren W. Moll, Caldwell & Moll 
L.C., Overland Park, for appellee. Vernon 
L. Jarboe and Martha A. Peterson, Sloan, 
Eisenbarth, Glassman, McEntire & Jarboe LLC, 
Topeka, amicus curiae for Kansas Association 
of Realtors. Mark Ovington, Shook, Hardy & 
Bacon LLP, Kansas City, Mo., amicus curiae 
for Individual Real Estate Agents. Arthur E. 
Palmer, Goodell, Stratton, Edmonds & Palmer 
LLP, Topeka, amicus curiae for International 
Factoring Association.

FACTS: Decision Point Inc., d/b/a Commis- 
sion Express, advanced money to two real es-
tate agents who worked for Reece & Nichols 
Realtors Inc., in return for the assignment of 
their commissions. Commission Express filed 
the necessary documents to perfect its security 
interests. Commission Express also notified 
Reece & Nichols of the assignments. Reece 
& Nichols paid the assigned commissions di-
rectly to the real estate agents, rather than di-
rectly paying Commission Express. When the 
real estate agents defaulted on the agreement 
with Commission Express by failing to tender 
payment, Commission Express sued Reece & 
Nichols for payment of the commissions. The 
district court granted summary judgment to 
Reece & Nichols finding that the Uniform 
Code for Consumer Credit (UCCC) preclud-
ed the assignment of real estate agents’ earn-
ings, and Commission Express appealed.

ISSUE: Assignment of real estate commissions.

HELD: Court affirmed. Court held that ad-
vancing cash to a real estate agent for personal, 
family, or household purposes in return for 
the assignment of an anticipated commission 
and a percentage of the anticipated commis-
sion is a consumer loan subject to the UCCC. 
Court held that the real estate agents assigned 
their earnings in violation of the UCCC and 
that Commission Express could not enforce 
the assignment against Reece & Nichols.

STATUTES: K.S.A. 16a-1-101 et seq., K.S.A. 
2005 Supp. 16a-1-107, -1-201, -1-301(13), 
(15), (17), (21), (27), -3-305; K.S.A. 20-3017; 
and K.S.A. 84-9-102, -9-406

KANSAS COURT OF APPEALS

TOWN CENTER SHOPPING CENTER V. 
PREMIER MORTGAGE

SEDGWICK DISTRICT COURT – AFFIRMED
NO. 94,917 – DECEMBER 22, 2006

Contract, Apparent Authority, and Attorney Fees

ATTORNEYS: J. Michael Kennalley, Martin & 
Churchill Chtd., Wichita, for appellant. James 
R. Gilhousen, Crockett & Gilhousen, Wichita, 
for appellee. 

FACTS: Town Center owns a shopping cen-
ter in Derby. Premier Mortgage is a mortgage 
broker that never leases property itself; rather it 
subleases space from an existing tenant that then 
becomes the branch manager. Town Center 
leased property to Empire Lending Co. LLC, 
for residential mortgage brokerage services. The 
lease provided that Empire could not assign 
or sublet without the prior written consent of 
Town Center. Without permission from Town 
Center, Premier Mortgage leased the property 
from Empire Financial & Mortgage Co. LLC, 
an independent entity with independent owner-
ship. Later, Premier, through the branch man-
ager Nancy Bayer, signed a lease with Town 
Center encompassing the property previously 
leased to Empire and included a letter indicat-
ing the branch was in good standing, but did 
not explicitly state that Bayer had authority to 
act on Premier’s behalf or sign the lease. Premier 
terminated its business and vacated the premises 
in 2005. Town Center sued for possession of 
the premises and $5,998.10 in rent, taxes, insur-
ance, and common-area maintenance expenses, 
and later amended damages for a total amount 
due of $13,493.18. The district court granted 
judgment to Town Center for $13,493.18 plus 
attorney fees.

ISSUES: (1) Contract, (2) apparent authority, 
and (3) attorneys fees.

HELD: Court affirmed. Court held that based 
on the facts and circumstances of this case, Town 
Center established by clear and satisfactory evi-
dence that Premier’s letter induced Town Center 
to believe Bayer had apparent authority to act on 
behalf of Premier and the district court properly 
concluded that Premier was bound to the lease 
executed by Bayer. Court held that although 
the district court found that Premier ratified the 
lease by not repudiating it, this argument was 
not supported by clear and satisfactory evidence. 
Court held that pursuant to the terms of the 
lease, the district court properly ordered Premier 
to pay Town Center’s attorney fees. Court stated 
the record did not indicate where Premier con-
tested the adequacy of the trial court’s findings. 
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Court held the problem with Premier’s argument started with the 
district court’s adoption of all of Town Center’s findings of fact and 
conclusions of law, including the conclusion that Premier ratified 
Bayer’s action of signing the lease. Court stated that because a trial 
court’s findings and conclusions are the very essence of the judicial 
function, they should not be surrendered to counsel.

STATUTE: K.S.A. 16a-5-110

OFFICE OF THE ATTORNEY GENERAL
STATE OF KANSAS

OPINION 2006-27
Personal and Real Property – Land and Water Recreational  
Areas – Recreational Trails; Duties of Responsible Party; Authority 
of County.

Counties and County Officers – County Commissioners; Powers 
and Duties – Powers of Board of Commissioners; Funding Repair 
of Privately Owned Bridges; Public Purpose Doctrine; Duties and 
Powers to Enforce Conditions involved in Rails-to-Trail Program. 
Delton M. Gilliland, Osage County Counselor, Lyndon, Oct. 17, 
2006.

SYNOPSIS: Pursuant to the authority granted in K.S.A. 2005 
Supp. 19-101a, as amended, and K.S.A. 19-212, analyzed 
in light of “the public purpose doctrine,” the Osage County 
Commissioners may expend county funds that are lawfully avail-
able for that purpose to construct bridges on rails-to-trails prop-
erty not owned or operated by the county. K.S.A. 58-3215, as 
amended, allows aggrieved adjacent property owners to enforce 
the provisions of the Rails-to-Trails Act. Cities and counties in 
which trails are located also have that ability. However, though 
it may appear appropriate for a city or county to enforce re-
quirements, the statute, as written, clearly makes that decision 
discretionary with the city and county.

STATUTES: K.S.A. 2005 Supp. 19-101a, as amended by L. 
2006, Ch. 207, § 4 and Ch. 192, § 4; K.S.A. 19-212; 58-3211; 
58-3212; 58-3215, as amended by L. 2006, Ch.178 § 2; and 16 
U.S.C. § 1247

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF KANSAS

JONES ET AL. V. WILDGEN ET AL.
CASE NO. 03-2369
OCTOBER 5, 2006

Zoning Ordinance, Rental Property, and Administrative Searches

ATTORNEYS: Christopher R.P. Miller, Little & Miller Chtd., 
Lawrence, for plaintiffs. Gerald L. Cooley and Randall F. Larkin, 
Gilliland & Hayes P.A., Lawrence, for defendants.

FACTS: Plaintiffs filed suit against the city of Lawrence and various 
city officials under 42 U.S.C. § 1983, alleging that defendants violated 
plaintiffs’ constitutional rights under the Fourth and 14th amendments 
when they enforced a city ordinance that requires rental properties in 
certain residential areas be licensed and inspected. The city adopted 
ordinances that impose occupancy limits on residential rental property 
located in areas zoned for single family residences and requires that 
every owner of a single-family dwelling in an RS (single family) zoning 
district obtain an annual rental licensing permit before leasing it to an 
unrelated person. The ordinances provide that except for owner-occu-
pied property, no single-family dwelling in an RS zoning district shall 

be leased for occupancy by more than three unrelated persons who do 
not constitute a family, as defined by the zoning code. The property 
must be inspected at least once every three years to ensure compliance. 
Violations are municipal offenses and owners are subject to fines and 
the owner’s rental license may be revoked.

ISSUES: (1) Did the defendants violate the Fourth Amendment 
rights of plaintiffs – Jones, Kirby, and Turner – by unlawfully 
conducting searches and inspections of their property “with 
no proper legal basis”? (2) Did the defendants violate plaintiff 
Lawrenz’s 14th Amendment right to due process by not allow-
ing him to appeal the notice to appear for failure to register his 
property?

HELD: (1) The court sustained the defendants’ motion for sum-
mary judgment as to Jones and Turner because they did not pro-
duce any evidence that any defendant searched, or caused a search 
of, their homes without consent or a valid warrant. The court held 
that the record contained evidence that the searches conducted 
were based on administrative warrants and such administrative 
searches do not require the same kind of “probable cause” required 
for criminal searches. As to plaintiff Kirby, the court sustained the 
defendants’ motion for summary judgment because defendants 
never conducted a search of his home. (2) The court sustained 
the defendants’ motion for summary judgment as to Lawrenz’s 
14th Amendment claim. The court noted that the ordinance does 
not provide a right to appeal the registration process and that the 
municipal court provides a legally sufficient process for a landlord 
that fails to register.

STATUTES: 42 U.S.C. § 1983; City of Lawrence Code Section 6-
1302, 1304-1309

UNITED STATES BANKRUPTCY COURT
DISTRICT OF KANSAS

IN RE HERRMAN
CASE NO. 05-15429-7
NOVEMBER 28, 2006

Fraudulent Transfer of Property, Debtor’s Intent

ATTORNEYS: Shon D. Qualseth, Thompson, Ramsdell & Qualseth 
P.A., Lawrence, for plaintiff. Jeffrey L. Willis, Johnson, Kennedy, 
Dahl & Willis, Wichita, for defendant-debtor.

FACTS: The plaintiff, a creditor of the debtor, moved for summary 
judgment contending that the debtor should be denied a discharge 
pursuant to 11 U.S.C. § 727(a)(2)(A) because, within one year be-
fore filing bankruptcy, he transferred property with the intent to hin-
der, delay, or defraud the plaintiff. The debtor concedes that he made 
the transfers of property, but denies he made them with the requisite 
intent to hinder, delay, or defraud the plaintiff.

ISSUE: Debtor’s denial of intent to hinder, delay, or defraud.

HELD: The court held that plaintiff is not entitled to summary judg-
ment because debtor’s denial of intent to hinder, delay, or defraud is 
not so utterly implausible in light of conceded or irrefutable evidence 
that no person could believe it. The court compared the alleged facts 
to the badges of fraud that the 10th Circuit identified in In re Carey 
and found that the plaintiff’s evidence fell short of establishing as a 
matter or law that the debtor’s transfer of the property was made with 
the intent to hinder, delay, or defraud the plaintiff.

STATUTE: 11 U.S.C. § 727(a)(2)(A)
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IN RE AGNEW
CASE NO. 05-17361
OCTOBER 31, 2006

Homestead Exemption and Conversion of Nonexempt Property

ATTORNEYS: Carl B. Davis, Davis & Jack LLC, Wichita, for the 
trustee. Dennis E. Shay, Smith, Shay, Farmer & Wetta LLC, Wichita, 
for debtors.

FACTS: Trustee objected to debtor’s homestead exemption, claim-
ing that the debtor was converting nonexempt property into exempt 
property with the intent to hinder, delay, or defraud a creditor. 
Debtor acquired the homestead by an exchange of property with his 
mother five days before he filed for bankruptcy.

ISSUE: Whether the language “with the intent to hinder, delay, 
or defraud a creditor” in section 522(o)(4) requires the same stan-
dard of actual intent to defraud as do sections 727(a)(2)(A) and 
548(a)(1).

HELD: The court holds that the language in section 522(o)(4) re-
quires the party objecting to establish actual intent to defraud. Here, 
the court found that the debtor had a legitimate estate planning pur-
pose behind the transfer, discussed with his mother months before 
bankruptcy was contemplated, and that only the timing of the trans-
fer was affected by the decision to file for bankruptcy.

STATUTES: 11 U.S.C. §§ 522(o)(4), 548(a)(1), 727(a)(2)(A); 
K.S.A. 60-2301

IN RE COOVER ET AL.
CASE NO. 06-40176 ET AL.

SEPTEMBER 28, 2006
Chapter 13 Form Plan and Post-Petition Mortgage Payments

FACTS: In each of the 10 bankruptcy cases before the court a home 
mortgage creditor has objected to language contained in the Chapter 
13 Trustee’s recommended form plan. The language is ambiguous 
about whether creditors can charge fees that come due pursuant to 
the pre-petition contractual agreement of the parties but are not spec-
ified in the creditors Proof of Claim.

ISSUE: The creditors want the language of the form plan to include 
a statement that allows them to charge certain reasonable fees that 
come due pursuant to the pre-petition contractual agreement of the 
parties that are not specified in the creditors Proof of Claim.

HELD: The court held that the form plan would be acceptable if it 
included, inter alia, the following language regarding post-petition 
payments: “... including any other reasonable amounts that properly 
come due pursuant to the pre-petition contractual agreement of the 
parties and of which the creditor gives such timely and appropriate 
notice as the parties’ pre-petition agreement requires ... .”

STATUTES: 11 U.S.C. 1322(b)(2) and 1327(a); D. Kan. LBR 
3015(b).1; Fed. R. Civ. P. 60(b)

IN RE DILLER
CASE NO. 05-42116

SEPTEMBER 11, 2006
Child Support Payments and Homestead Exemption

ATTORNEYS: Patricia E. Hamilton, Wright, Henson, Clark, 
Hutton, Mudrick, & Gragson LLP, Topeka, for the trustee. Brenda 
Bell, Manhattan, for the debtor.

FACTS: The matter before the court is the Trustee’s Motion for 
Turnover. A property settlement entered into by debtors, ex-husband 
and ex-wife, contains a contract right to payment of $7,000 for equi-
ty in real property of homestead maintained by ex-wife. Debtors are 
setting-off this $7,000 against child support owed by ex-husband.

ISSUES: (1) Are payments made relating to child support exempt 
from inclusion in debtor’s bankruptcy estate? (2) Is debtor’s con-
tract right to payment of 50 percent of accrued equity entitled to the 
homestead exemption?

HELD: (1) The court held that payments made for child support are 
not exempt from inclusion in debtor’s bankruptcy estate. The court 
noted that in Kansas, child support is a property interest belonging 
to the child and that the custodial parent merely has the right to 
enforce the child’s property interest. (2) Debtor is not entitled to the 
homestead exemption under K.S.A. 60-2301 because he was neither 
occupying the property at the date of filing nor is he intending to 
reinvest the equity in a new homestead.

STATUTE: K.S.A. 60-2301

IN RE FAIR
CASE NO. 05-43450
AUGUST 24, 2006

Inadvertent Release of Mortgage

FACTS: When debtors paid the balance of their second mortgage, 
their lender inadvertently released their first mortgage. Debtor con-
tinued to make the monthly payments on the first mortgage for 18 
months. Debtors then learned of the release and stopped paying 
on the first mortgage. After payment ceased, lender filed suit to 
foreclose on the first mortgage, and debtors filed bankruptcy to stop 
the foreclosure.

ISSUE: Whether lender holds a valid security interest in debtors’ 
real property, even though lender inadvertently filed a release of the 
mortgage.

HELD: There is no factual question that the release of the first 
mortgage was inadvertent. According to Kansas law, the mort-
gage remains valid and enforceable as between the parties. Thus, 
as between this creditor and these debtors, there is a valid security 
agreement under Kansas law. Accordingly, the court awarded to 
lender certain property inspection fees and attorneys fees for the 
foreclosure proceedings incurred by the lender, except that the al-
lowed amount of such fees were reduced by the court. The issue of 
whether the trustee might have the ability to void the mortgage is 
not before the court.

STATUTES: None

IN RE GARSTECKI
CASE NO. 04-25005
AUGUST 16, 2006

Abandonment of Homestead and Conservatorship

ATTORNEYS: Joanne B. Stutz, Evans & Mullinix P.A., Shawnee, 
for Farm Credit Services. Eric C. Rajala, Shawnee Mission, for the 
debtor.

FACTS: Farm Credit Services (FCS) objected to the debtor’s home-
stead and vehicle exemptions. As of the date of filing, the debtor was 
a 72-year-old single person residing in a nursing home. The debtor’s 
chapter 7 bankruptcy petition was filed by the debtor’s granddaugh-
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ter and conservator. Prior to filing the bankruptcy petition, the con-
servator sought and obtained a court order authorizing the sale of 
the debtor’s real and personal property, because the debtor could no 
longer physically reside at his homestead due to mental and physical 
incapacity, and to generate funds to pay debtor’s ongoing living ex-
penses. The farm property was under a sale contract, and the proceeds 
from the sale were not intended by the debtor’s conservator to be 
used to purchase another home for debtor. The proposed sale of the 
real property could not be consummated because of the judgment 
lien of FCS. Debtor filed a motion to avoid the judicial lien of FCS 
on the homestead property. FCS contends the property was no lon-
ger debtor’s homestead when he filed his bankruptcy petition because 
debtor did not reside on the farm and had no intention of returning 
to the property.

ISSUES: (1) Is conservator’s and co-guardian’s determination that 
debtor will not return to homestead imputed to the debtor and, thus, 
constitute abandonment of the homestead? (2) Is debtor entitled to 
avoid FCS’s lien on the homestead pursuant to § 522(f)?

HELD: The court held that debtor did in fact have an intent to re-
turn and that under the conservatorship statute, the debtor retains 
personal rights; as long as the ward owns the homestead, the ward, 
not the conservator, retains the right to waive the protection af-
forded homesteads. Absence from the premises must be voluntary, 
and absence that is involuntary or compulsory does not constitute a 
relinquishment of homestead rights. The court held that the debtor’s 
Osage County homestead is not subject to a judgment lien arising 
from the recording of the FCS judgment in Osage County.

STATUTES: K.S.A. 59-3078, K.S.A. 60-2301, K.S.A. 60-2304, 11 
U.S.C. § 522(f)

IN RE SCHWARTZ
CASE NO. 03-16197

JULY 31, 2006
Improper and Untimely Invocation of § 1144

FACTS: Farm Credit Services (FCS) filed a motion for an order 
requiring the sale of debtor’s undisclosed one-sixth interest in real 
property, and argues that the proceeds of such sale should be paid 
to the unsecured creditors. When debtor’s mother conveyed her real 
property on April 18, 1992, by deed to debtor and his five siblings 
and reserved a life estate for herself, debtor received a one-sixth vested 
remainder interest. The property consisted of two quarter sections 
(with excepted tracts) and two town lots in Hanover. Debtor filed 
for bankruptcy on Nov. 12, 2003, and the court confirmed debtor’s 
Joint Plan of Reorganization on Aug. 15, 2005. Debtor’s mother 
died in October 2005. FCS filed its motion on Nov. 9, 2005.

ISSUES: (1) Is the one-sixth fee interest part of the debtor’s bank-
ruptcy estate, and (2) was the court’s jurisdiction properly invoked?

HELD: Only the remainder interest, and not the fee, was a part of the 
debtor’s bankruptcy estate at time of confirmation. The court held that 
debtor’s bankruptcy estate did not include the one-sixth fee interest be-
cause such interest did not become a fee interest until after the effective 
date, which was 10 days after confirmation of the debtor’s plan. The 
court also held that its jurisdiction was not properly invoked because 
FCS did not bring an adversary proceeding as required by federal rule 
of bankruptcy procedure 9024(3), it only filed a motion within the 
180-day window allowed under § 1144 of the bankruptcy code.

STATUTES: 11 U.S.C. §§ 541(a)(5), 1129, 1144; Fed. R. Bank. P. 
9024(3); Fed. R. Civ. P. 60

mailto:casemaker@ksbar.org
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KANSAS SUPREME COURT

IN RE KENT O. DOCKING
DECEMBER 8, 2006

ATTORNEYS: Alexander M. Walczak, Topeka, 
for Disciplinary Administrator Stanton A. 
Hazlett; and John J. Ambrosio, Topeka, for 
and with pro se respondent Kent O. Docking, 
Kansas City, Kan.

Docking accepted $1,500 in fees to establish 
a voluntary conservatorship. The district court 
refused to accept Docking’s outdated pleading 
forms. Docking did not get new pleading forms 
to Ms. Rogg or her daughter and missed the 
“window of opportunity” for her voluntary con-
sent to the conservatorship. She “began hiding 
her money, preventing her family from assisting 
her with financial decisions.” Despite request, 
Docking refused to refund the $1,500 until two 
days before his disciplinary hearing. He was sus-
pended from the practice of law for 90 days and 
ordered to refund the $65 filing fee and statu-
tory interest on the refunded amount.

KANSAS COURT OF APPEALS

IN RE ESTATE OF ROLOFF
SEPTEMBER 29, 2006

ATTORNEYS: Cheryl L. Trenholm and Terence 
E. Leibold of Barber Emerson L.C., Lawrence, for 
appellant Charles Schletzbaum; and Christina A. 
Newland and Robert M. Beachy of Van Osdol, 
Magruder, Erickson & Redmond P.C., Kansas 
City, Mo., for appellee Commerce Trust Co., 
Administrator.

Schletzbaum was the beneficiary of a transfer-on-
death (TOD) deed. The issue was who gets the 
growing crops absent a reservation in the deed. 
After wheat, corn, and soybeans were planted, 
Roloff executed and recorded the TOD deed. 
Roloff died less than a month later (July 24) and 
before any of the crops were harvested.

The administrator demanded an account-
ing by Schletzbaum. The net proceeds were 
$67,424.65. The district court ordered payment 
of this amount plus interest by Schletzbaum to 
the administrator. Schletzbaum appealed.

Although Commerce Trust Co. argued that the 
crops were personal property subject to K.S.A. 
59-1206, the Court of Appeals relied upon 
K.S.A. 58-2202 and a long line of case law to the 
effect that “a conveyance of land by voluntary 
deed or judicial sale, without reservation, carries 
all growing crops with the title to the land.” The 
court analogized the TOD provisions in K.S.A. 

59-3504(b) to joint tenancy and noted that no 
Kansas court has ever applied K.S.A. 59-1206 
to joint tenancy property. The court concluded 
that, “The survivorship attribute for both forms 
of deeds is a contractual relationship which 
causes title in such property to vest immediately 
upon either the record owner’s or the joint ten-
ant’s death.” See K.S.A. 59-3504; In re Estate of 
Shields, 1 Kan. App. 2d at 692.

IN RE CONSERVATORSHIP  
OF CHAPMAN

OCTOBER 20, 2006

ATTORNEYS: T. Michael Wilson, Douglas C. 
Cranmer & Jeffrey N. Lowe of Stinson, Lasswell 
& Wilson L.C., Wichita, for appellant Deborah 
Chapman; and Jon S. Womack, Wichita, for ap-
pellee Thomas Chapman.

Thomas Chapman was conservator for his three 
children. He withdrew the Kansas Police and 
Fire disability payments payable to each of chil-
dren in order to make his child support pay-
ments. His ex-wife and the children’s mother 
complained. The divorce court indicated that 
Chapman could not use the disability pay-
ments for his child support, but the Sedgwick 
County probate court apparently analogized 
to offsetting child support for Social Security 
benefits and denied Deborah’s requests to re-
move Chapman as conservator and require re-
imbursement to each of the conservatorships. 
Chapman resigned as conservator before the 
appeal was argued. The Court of Appeals re-
jected Chapman’s argument that the probate 
court’s sua sponte review and approving journal 
entries did not constitute real approval absent 
actual conservator petitions for court approval 
after notice and hearing. (The court also noted 
that Chapman was initially appointed without 
notice to Deborah or anyone, without a guard-
ian ad litem and without bond.)

Based upon the probate court’s indication that 
Chapman’s actions were proper and a letter from 
his attorney to similar effect, the court held that 
Chapman innocently misused the funds and re-
quired repayment (but not double repayment as 
would be mandated by K.S.A. 59-3088(f ) and 
59-1704 for conversion or embezzlement). The 
court noted that the issue of any lost earnings 
from the misused conservatorship funds had not 
been raised.

IN RE MARRIAGE OF CRANE
SEPTEMBER 29, 2006

ATTORNEYS: James R. Orr, Westwood, for ap-
pellant John Crane; and Thomas Francis Sullivan, 
Overland Park, for appellee Lois Crane.

About the Author

Calvin J. Karlin, Lawrence, is a 
member of Barber Emerson L.C. 
His practice includes estate and trust 
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Divorce court could not retain jurisdiction to divide potential re-
tirement plan benefits where no retirement plan yet exists. District 
court’s attempt to do so was overruled.

IN RE ADOPTION OF X.J.A.
SEPTEMBER 15, 2006

ATTORNEYS: J. Scott Koksal of Lindner & Marquez, Garden City, 
for appellant natural mother; and Glenn I. Kerbs, Dodge City, for 
appellee.

Natural mother admitted that she signed a consent to adoption. It 
was subsequently taken to a notary by the adoptive mother who con-
vinced the notary to acknowledge it without the natural mother’s 
presence. While the district court approved the adoption based upon 
the mother’s testimony that it was her signature, the Court of Appeals 
reversed and held that the K.S.A. 59-2114(a) presumption of proper 
consent could not be used to shift the burden to the natural mother 
to prove that her written consent was not freely given.

U.S. BANKRUPTCY COURT

IN RE HILGERS
CASE NO. 04-11019

JUDGE NUGENT, SEPTEMBER 25, 2006, ADV. NO. 04-5281

ATTORNEYS: D. Michael Case and Aaron R. Disney of Case, 
Moses, Zimmerman & Wilson P.A., Wichita, for bankruptcy trustee 
D. Michael Case; J. Michael Morris of Klenda, Mitchell, Austerman 
& Zucher, Wichita, for Turnbull Oil Inc.; and Ross J. Wichman of 
Anderson & Wichman, Hays, for debtor Phillip L. Hilgers.

Bankrupt was a remainder beneficiary of three separate revocable 
trusts created by his grandmother, father, and mother. They had life 
estates, but all had died several years before the chapter 7 bankruptcy 
was filed. The trusts had spendthrift provisions, but trust adminis-
tration was complete except for final distribution to the bankrupt. 
Consequently, the bankruptcy trustee was entitled to receive the re-
mainder interest from each revocable trust (that became irrevocable 
upon each respective settlor’s death), subject to a pre-bankruptcy state 
court garnishment by a judgment creditor against the three trusts 
after the settlor’s deaths (when the spendthrift provisions were no 
longer effective).

provide unequal shares of their estate to their children how should 
this be addressed to mitigate the perception that such treatment car-
ries? These are only a few of many such issues that may arise and that 
should be considered by the lawyer in counseling clients.

Tim O’Sullivan has written a law journal article on the impact of 
family harmony, pointing out numerous issues, and offering solid 
suggestions to assure that such family harmony remains intact. I have 
read the article and it is excellent. I encourage each of you to do so 
as well. It is titled, “Family Harmony: An All Too Frequent Casualty 
of the Estate Planning Process,” and it will be published in the spring 
2007 issue of the Marquette University Elder’s Advisor.

Finally, on an unrelated topic, I heard that rather than make a New Year’s 
resolution, we should instead make a “goal.” I encourage each of us that 
are members of this section to make it our goal to recruit one individual 
who is not a member of our section to become a member in 2007.

About the President

Robert M. Hughes practices in the areas of taxation, trusts and estates, 
wills, probate, asset protection, succession planning, and business plan-
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Preserving Family Harmony
Continued from Page 1

125th KBA Annual Meeting
“Just the Beginning”

June 7-9, Hyatt Regency Wichita

All section members and officers are encouraged to attend.
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